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Court of Appeals of the District of Columbia. 


No. 2981. 

The Pueblo of Santa Rosa, Appellant, 

vs. 

Franklin Knight Lane, &c., et al. 


a Supreme Court of the District of Columbia. 

No. 33201. In Equity. 

The Pueblo of Santa Rosa, Plaintiff, 

against 

Franklin Knight Lane, Secretary of the Interior, and Clay Tall- 
man. Commissioner of the General Land Office, Defendants. 

United States of America, 

District of Columbia, ss : 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill . 

Filed Januarv 28, 1915. 

In the Supreme Court of the District of Columbia. 

No. 33201. In Equity. 

The Pueblo of Santa Rosa, Plaintiff, 

against 

Franklin Knight Lane, Secretary of the Interior, and Clay Tall- 
man. Commissioner of the General Land Office, Defendants. 

To the Supreme Court of the District of Columbia: 

The plaintiff states as follows on information and belief: 

I. The plaintiff, the Pueblo of Santa Rosa, is and from time 
immemorial has been a town known by the common name of Pueblo 
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of Santa Rosa and consisting of civilized, sedentary, agricultural 
and pastoral inhabitants who are and from time immemorial have f 
been pueblo Indians known by that name and living in permanent j 
houses of substantial construction in a village, of fixed and perma¬ 
nent location, built upon lands within the present County of 1 ima. 

State of Arizona, granted and conceded to said Indian pueblo by 
the laws and customs of the Indians antedating the Spanish dis¬ 
covery of America and also by the laws ot Spain and Mexico, said 
lands* being within the territory ceded to the United States by the 
Gadsden Treaty, and to whom, as constituting said pueblo, said 
laws and customs conceded certain privileges and lands, to be used 
for the common benefit of the town and its inhabitants. 

The inhabitants of said pueblo live and from time immemorial 
have continuously lived together in communal life in said town 
community known as the Pueblo of Santa Rosa. They govern and 
from time immemorial have governed themselves and their 
2 town community in accordance with definite law’s and cus¬ 
toms having the force of law and in their public and pri\ate 
affairs they obey and from time immemorial have obeyed said laws 
and customs and the law’ful orders of oflicials elected by them in 
accordance with said laws and customs. They at regular intervals 
assemble and from time immemorial have assembled together m 
common council composed of the adult male inhabitants of the town 
and at said councils have resolved all matters concerning the town 
community and its inhabitants by rules and decisions having the 
force of law. They have from time immemorial maintained a high 
degree of civilization as compared with the wild or savage Indian 
tribes and have been peaceable except when attacked by savage 
tribes and have always defeated the attacks of such savage tribes 
and have never made war on white settlers or resisted established 
government and have cultivated aud utilized the lands of their 
town community with much intelligence, skill and industry. 

The inhabitants of said pueblo were at the time of the Gadsden 
Treaty citizens of Mexico with large civil and political rights, and 
said inhabitants are now citizens of the United States and of the 
State of Arizona and reside in said pueblo ot Santa Rosa, in said 
County of Pima and State of Arizona. 

The laws and customs of the Indians and also the laws of Spam 
and of Mexico at all times conceded to the plaintiff, and the plain¬ 
tiff claims and exercises, and from time immemorial has claimed 
and exercised, (1) the right to have a common name, to wit, the 
Pueblo of Santa Rosa, and (2) the right and power to take, hold, 
manage, control, and dispose of real and personal property, 

3 including the land upon which its said village is situated 
and the surrounding lands, and (3) the right and power to 
contract and otherwise act as an entity by resolutions passed in com¬ 
mon* councils composed of its adult male inhabitants, and through 
its officers and representatives, in all matters concerning its interests, 
property and affairs, and (4) the right and power to have perpetual 
succession and (5) the right and power to sue and be sued as an 
entity and to appear and act as such before courts and governmental 
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authonhes, 8nd (6) the right and power to maintain a permanent 

I?" and g» vernment - an <l to make, at common coun- 
rals of its inhabitants, rule* and laws binding upon the pueblo and 

its inhabitants, and to be controlled and managed bv its inhabitants 
? toRcther according to law and according to rules so made, 
and to elect and keep m office captains, alcaldes and other town 
exercising much power and jurisdiction over said pueblo and 
ts property and inhabitants for their common benefit and for the 
maintenance of order the preservation of its propertv. the promo¬ 
tion of its interests and the conduct of it* affairs. 

By reason of the facts above mentioned the plaintiff is and from 

IT ™ me I T r°.7 a ] r ! la? ***», under the laws of Spain and Mexico 
and of the Lmted States, an entity in fact and in law and a juridical 
person entitled to sue as such. 


The plaintiff is and from time immemorial has been an Indian 
town community and one of many pueblo Indian town communi¬ 
ties situated within the present and former territory of Mexico 
which in character, organization and activity have been and are 
similar to the plaintiff and which existed as pueblo. Indian towns 
at the time of the Spanish discovery of America and at all times 
since and which are and at all times have been known and 
4 donated in Spanish a< pueblos de indios or Indian pueblos. 

The plaintiff brings this suit in its own right. 

tt *7 yS? defendant > Franklin Knight Lane, is a citizen of the 
United States and a resident of the District of Columbia, and at 
the time of filing this bill was and now is duly appointed, qualified 
and acting as Secretary of the Interior of the United States of 
America, and as such is charged with the administration of the 
laws relating to public lands, and is sued as Secretary of the In¬ 
terior of the United States of America. The defendant Clav Tall- 
man is a citizen of the United States and a resident of the District 
of Columbia and at the time of filing this bill was and now is 
duly appointed, qualified and acting as Commissioner of the General 
xu c ? °( t . he U nited States of America, and as such is charged 
with the administration, under the Secretary of the Interior, of the 
laws relating to public lands, and is sued as Commissioner of the 
General Land Office of the United States of America. 

III. From time immemorial and since before the first explora¬ 
tions of the Spanish discoverers and for more than three hundred 
years prior to the time of bringing this action, the Pueblo of Santa 
Rosa has owned and actually possessed and occupied all of that cer¬ 
tain definite tract or parcel of land situate in Pima County in the 
State of Arizona, which land includes the village where the in¬ 
habitants of said pueblo reside and is bounded and described as 
followsCommencing at a point or place known as Kabitque or 
Mountain Logia plain; thence running south a distance of twentv- 
four miles more or less to a point or place known as Okama or 
Okomo, thence running west a distance of twenty-four miles more 
or less to a point or place known as Mescalero; thence mn- 
5 ning north a distance of thirty miles more or less to a point 
or place, known as Sierra Cabeza; thence running east a dis- 
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tance of thirty miles or less to the point or place of beginning, 
and containing an area of seven hundred and twenty square miles 
more or less. All of said tract of land has continuously during all 
of said period been exclusively and actually occupied and possessed 
by said pueblo of Santa Rosa under open and notorious claim of 
right and absolute ownership, and said pueblo and its inhabitant 
have during all of this period occupied and utilized all of said land 
for the purposes of agriculture and grazing and have resided 
thereupon. The actual boundaries above set forth of said land bmo 
from time immemorial been definitely fixed, known n ' 

and are marked by definite and recognized natural monument^ 
and the ownership, possession, use and occupation of said laud by 
said pueblo and its inhabitants, for the purposes of agriculture and 
of raising and grazing cattle, of building dwellings and other peima- 
nent structures and for all other purposes, have alwa> s been 

cotermin-us with said boundaries. . . • 

TV Spain during all the period of its« sovereignty over the tern- 
ton- including the land herein described at all times recognized and 
in no instance disputed the ownership of said lands by the Pueblo o 
Santa Rosa and bv repeated royal orders and decrees, recognized the 
Papago Indians and the inhabitants of said pueblo as free \as>a s 
of the Spanish Crown, entitled to all the protection in their property 
rights which was accorded to Spanish subjects, and recognized and 
confirmed the ownership of plaintiff in said lands. After the estab¬ 
lishment of its sovereignty. Mexico recognized and never disputed 
the ownership of the land herein described by the Pueblo of Santa 
Rosa, and during all of the period of Mexican sovereignty the 
6 Papago Indians and the inhabitants of the Pueblo of Santa 
Ro a a were Mexican citizens and entitled to and actually en- 
ioved property rights and all other rights identical with those of all 
other citizens'of Mexico. Under the laws of Spain and Mexico the 
distinction was clearly recognized and established between savage 
Indians or indios barbaros, and peaceable Indians living in fixed 
abodes in permanent communities and subsisting by agriculture and 
grazing, known as indios de los pueblos or pueblo Indians. 

V. The land hereinabove described is situate within the boundaries 
of the territory ceded by Mexico to the United States under what is 
known as the “Gadsden Purchase,” and in accordance with the treaty 
made at the time of said purchase and known as the “Gadsden 
Treatv ” and in accordance with the express terms of the treaty 
known* as the Treaty of Guadalupe Hidalgo, all property rights of 
Mexican citizens were agreed to be inviolably respected by the United 
States. By the terms of said treaties the Papago Indians and the 
inhabitants of the Pueblo of Santa Rosa were entitled to become and 
actuallv became citizens of the United States. The said citizens of 
the Pueblo of Santa Ro«a, in accordance with the provisions of said 
treaties, exercised the right given them thereby and elected to become 
citizens of the United States and they remained in the United States 
for the period designated by said treaties and did not declare their 
intention to retain the character of Mexican citizens. 

VI. At the time of the acquisition from Mexico by the United 
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States of sovereignty over the territory comprising said land and at 
the time of the making of said treaties the said pueblo of Santo Rosa 
was the absolute owner with complete, perfect and undefeasible title 
to the land herein described against all governments and in- 

7 dividuals and all the world, except such rights as pertained 
to the inhabitants of said pueblo as members thereof, and 

since said change of sovereignty this perfect title and ownership has 
continued to exist and now exists. The inhabitants of said pueblo 
of Santa Rosa ever since said change of sovereignty have been and 
now are actually in possession, use and occupation of all of said lands 
except in so far as recently they have been wrongfully disturbed in 
said use and occupation by trespassers without color of right or title 
as hereinafter set forth. By the terms of the treaties hereinabove 
mentioned, the ownership of its lands by said pueblo of Santa Rosa 
was forever guaranteed and secured to it by the United States. 

VII. Contrary to the rights of the plaintiff, officers and agents of 
the Department of the Interior and of the Land Office, acting under 
and in accordance with the instructions of the defendants, have 
heretofore unlawfully offered and now are offering for entry as part 
of the public domain of the United States all of the land hereinbe¬ 
fore described. Said defendants and their officers and agents acting 
under them, have heretofore granted pretended patents to third 
parties, covering portions of said land belonging to the Pueblo of 
Santa Rosa, and the defendants and their officers and agents acting 
under them are now threatening to issue other pretended patents to 
other parties, to portions of said land. The defendants and the offi¬ 
cers and agents acting under them have repeatedly trespassed upon 
the said lands belonging to the Pueblo of Santa Rosa and are now 
threatening to continue said trespasses repeatedly and continuously, 
and are now threatening to enter upon said land within the bound¬ 
aries thereof and there to make survevs, under the claim that said 
lands are a portion of the public domain of the United States and 

are the property of the United States and not of the Pueblo 

8 of Santa Rosa. The defendants and the officers and agents 
acting under them have caused to be published and circulated 

and are now publishing and circulating and threaten and intend to 
continue to publish and circulate maps purporting to be official maps 
of the Department of the Interior, showing that the said lands be¬ 
longing to the Pueblo of Santa Rosa are part of the public domain 
of the United States and not owned by the Pueblo of Santa Rosa. 
The acts hereinbefore complained of, will throw a cloud upon the 
title of the plaintiff to the land aforesaid, and will cause many per¬ 
sons to attempt to settle upon the said land and enter the same in 
the Land Department of the United States, and the plaintiff will be 
unable to remove such persons without a great multiplicity of suits. 

VIII. By the Act of Congress of June 20, 1910, for the admission 
of New Mexico and Arizona as states, the United States granted to 
the State of Arizona for various purposes more than 2,000,000 acres 
and provided that the lands so granted should be selected under the 
direction and subject to the approval of the Secretary of the Interior 
from public lands of the United States within the limits of Arizona 
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bv a commission of state officers, and that for the purpose of such 
selection, the State might procure United States public lands within 
its boundaries to be surveyed in the manner prescribed by the Act of 
Congress approved August 18, 1804, which Act was extended to 
Arizona and provided that from the lands surveyed upon application 
of the State, the State could select and appropriate to itself the lands 
granted to it within sixty days after the filing of plats of surveys in 
the district land office of the United States pursuant to that statue. 
In order to procure such survey and to enable itself to select 

9 and appropriate to itself as a part of the lands so granted to 
it, all or a part of the lands belonging to the plaintiff as above 

descril>ed. the State of Arizona has under said last named Act applied 
to the defendant. Clay Tallman, Commissioner of the General Land 
Office, for the survey of certain land in Arizona, including all said 
land belonging to the plaintiff. Said application has been granted 
by the defendants; and the defendants for the purpose of enabling 
and aiding the State of Arizona to select and appropriate to itself 
all or a part of the lands covered by said application including all or 
a part of the plaintiff’s lands have reserved the lands covered by said 
application including the plaintiff’s lands for a limited time from 
anv appropriation other than the selection by the State, and on or 
about .Tune 27th, 1913, authorized the Surveyor General of Arizona 
to immediately survey all said lands covered by said application, in¬ 
cluding the plaintiff’s lands, for the purpose of enabling the State to 
make its selection and for the same purpose on or about September 
5th, 1914, directed the said Surveyor General to immediately survey 
certain designated townships, including a part of the plaintiff’s lands 
and on or about October 6th, 1914, advised the Governor of Arizona 
how the State should proceed in order to obtain said surveys and to 
enable itself to make said selections. Said Surveyor General of 
Arizona, acting under the instructions of the defendants, is now sur¬ 
veying or is about to survey all of the plaintiff’s lands for the pur¬ 
pose of enabling the State to select and appropriate to itself all or a 
part of said lands and for that purpose the defendants are about to 
cause to be filed township maps of such surveys in the District Land 
Office of the United States in Arizona and to cause such Dis- 

10 trict Land Office to receive and accept such surveys and thus 
to enable the State of Arizona as against these defendants 

and the United States to select and appropriate to itself all or any 
part of the lands covered by such surveys, including the lands of the 
plaintiff. The Governor and other officials of Arizona are about to 
take proceedings in pretended conformity with said Acts of Congress 
to procure the survey of said lands including the plaintiff’s lands 
and to select or appropriate to itself all or a part of the plaintiff’s 
lands, and the defendants are about to direct and approve said selec¬ 
tion and appropriation and to issue or approve the issuance to said 
State of patents from the United States covering all or a part of the 
plaintiff’s said lands in disregard of the plaintiff’s rights and claims 
and thus to place a cloud upon the plaintiff’s title to its said lands 
and to put the State of Arizona and its officials in possession of all 
or a part of the plaintiff’s lands as ostensible owners thereof, all con- 
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trary to the protests of the plaintiff and in violation of its rights and 
to its great and irreparable damage. 

By the act of Congress of February 19, 1909, known as the En¬ 
larged Homestead Act, it was provided that in Arizona and elsewhere 
qualified persons may enter three hundred and twenty acres of non¬ 
mineral, non-irrigable, unreserved and unappropriated surveyed pub¬ 
lic lands not containing merchantable timber, provided said lands 
are first designated by the Secretary of the Interior as not being in 
his opinion susceptible of successful irrigation at a reasonable cost. 
By letters or orders dated respectively April 27, 1909, and May 1, 
1909, the then Secretary of the Interior designated certain 

11 lands including all the lands hereinbefore described belong¬ 
ing to the plaintiff as being subject to entry under said Act 

and the defendants are causing to be exhibited to the public in the 
United States District Land Office in Phoenix, Arizona, tract books 
showing said designation and showing the lands belonging to the 
plaintiff as being open for entry and sale to settlers under said Act 
an,d caused the officials of the United States District Land Office at 
Phoenix, Arizona, to note upon the public tract books exhibited in 
said office, as against various townships including the townhips com¬ 
prised within the said lands belonging to the plaintiff words showing 
that the lands so noted are open to entry as and under proper con¬ 
ditions to allow entries of said lands by settlers. These defendants 
are now causing to be published and circulated official maps of the 
Department of the Interior showing the lands belonging to the plain¬ 
tiff as being open for entry and sale to settlers under said Act and 
have authorized and ordered surveys to be made of all or a part of 
said lands and are thus offering said lands to the public for entry and 
sale under said Act and making it possible for entries to be made 
thereon and placing a cloud upon the plaintiff’s title to its said lands, 
all contrary to the protests of the plaintiff and in violation of its 
rights and to its great and irreparable damage. 

IX. On or about May 18, 1914, the Pueblo of Santa Rosa, together 
with other Indian pueblos similarly situated, petitioned defendant 
Franklin Knight Lane, Secretary of the Interior, setting forth their 
grievances and various matters of fact and law alleged in this com¬ 
plaint, and prayed that these defendants and those acting under 
them should abstain from listing for entry or sale as part of the 
public domain of the United States any part of said parcel of 

12 land belonging to the plaintiff and from recommending the 
issuance of any patents covering any part of said land and 

from surveying or making allotment surveys within the boundaries 
thereof, and that all maps issued or exhibited as official maps by the 
defendants or those acting under them in the General Land Office 
or in any District Land Office or in any other office under the 
direction and control of defendants, and all maps and diagrams 
contained in publications under the jurisdiction and control of de¬ 
fendants should be altered and corrected so as no longer to show 
said land as being a part of the public domain, and other relief was 
prayed for in accordance with the rights of the petitioners as set 
forth in said petition. Under date of June 11, 1914, the defendant 
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Franklin Knight Lane replied to said petition, finally and definitely 
denying the said petitioners and the plaintiff all relief of any nature 
whatsoever, and thereby finally and definitely held, ruled and de¬ 
cided that the land herein described is not the property ot the plain¬ 
tiff but is the property of the United States and a part ot the public 
domain thereof and ‘ is under the jurisdiction of the defendants, 
stating among other things that it the tenure ot the holding ot the 
Indians is not by grant emanating from the Government of Spain 
or Mexico, it is not such a property right as was provided for and 
protected by the treaty, and that the mere possession ot the land 
as Indian country with the right ot use, did not prevent it from 
passing under the dominion ot the United States as public land, 
whatever the obligation of the United States to the Indians might 
be and that no claim was presented by the Indians with reterence to 
the lands in question to the Surveyor General of Arizona under the 
Act of July 15, 1870 and that by the Act of March 3, 1891, a 
13 Court of Private Land Claims was created for the adjudication 
of all private land claims in Arizona and that no claim ap¬ 
peared to have been presented to said court by the Indians, although 
it is provided by Section 2 of said Act that any claim not presented 
to such court within two years from the date of the Act shall be 
deemed to be abandoned and shall be forever barred and that said 
court having expired by limitation of law on June 30th 1004, any 
claim that the Indians may have, can now be confirmed only by an 
Act of Congress. 

X. The plaintiff intends to proceed with all due diligence to en¬ 
force in law and equity its rights as the owner of all the lands herein¬ 


before described. 

XL The land hereinbefore described is of great value, and the 
value thereof exceeds the sum of One hundred thousand ($100,000) 
Dollars. 

XII. The plaintiff alleges that damages at law will be inadequate 
to remedy the injuries herein set forth and that it has no other 
adequate remedy at law, and that the acts hereinabove set forth con¬ 
stitute irreparable injuries, and accordingly and forasmuch as plain¬ 
tiff is remediless and has no adequate remedy or relief except in a 
court of equity, and to the end, thererfore, that the defendants may, 
if they can, show why the plaintiff should not have the relief prayed 
for. and may make full declaration and discovery of record of all 
the matters aforesaid and according to the best and utmost of their 
knowledge, remembrance, information and belief, full, true, direct 
and perfect answer make to the matters hereinbefore stated and 
charged; but not under oath, answer under oath being hereby ex¬ 
pressly waived, plaintiff prays: 

First, That the defendants, their officers, subordinates, 
14 agents, employees and all those acting under them or by 
virtue of their instructions and authority be forever enjoined 
and restrained from offering for entry or listing for entry or salp as 
part of the public domain of the United States or otherwise any part 
or parts of said tract of land hereinbefore described, and from issuing 
or recommending the issuance of any patents, to individuals, the 
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State of Arizona, or otherwise, covering any part of said tract or any 
interest therein either for homestead, pre-emption, desert land pur¬ 
poses or minerals, whether placer or quartz, or for mill sites or for 
aiiy other purpose or purposes; from making any survey or surveys 
within the boundaries of said parcel of land except for the purpose 
of separating and delimiting the said parcel from the public domain, 
in case,said parcel shall adjoin at any point the public domain, 
from publishing or continuing the publication of any official maps 
showing said parcel of land or any portion thereof as belonging to 
the public domain and open tor entry or the issuance of patents; 
from entering on the said parcel without the consent of the Town of 
Santa Rosa; from the establishment of a reservation or reservations 
upon the said parcel or any portion thereof, and from interfering 
in any way with the exercise by said Pueblo of Santa Rosa of its 
ownership and control over said parcel of land and from in any 
way attempting to exercise power or control over said land or any 
portion thereof. 

Second. That the defendants, their officers, subordinates, agents, 
employees and all those acting under them or under their authority 
or control, be ordered and enjoined to correct, in so far as they may 
be in their possession or subject to their control, all maps by them 
issued as official documents and purporting to show the parcel of 
land herein described as being part of the public domain or the 
property of the United States so that said maps, as corrected. 
15 shall show said parcel of land to be private property and not 
the property of the United States nor a portion of the public 
domain; and finally, that the plaintiff shall have such other and 
further relief as to the court may seem just and equitable. 

May it please the Court to grant to the plaintiff a writ of subpoena 
directed to the said defendants Franklin Knight Lane, Secretary of 
the Interior, and Clay Tallman, Commissioner of the Land Office, 
commanding them on a day certain to appear and answer this com¬ 
plaint and to abide by and perform such order and decree in the 
premises as to the Court shall seem proper and required by the prin¬ 
ciples of equity and good conscience. 

Dated October 29, 1914. 

THE PUEBLO OF SANTA ROSA, 

By HENRY P. BLAIR, 

Attorney of Record. 

ROUNDS, HATCH, DELLINGHAM & 

DEBEVOISE, 

CATES & ROBINSON, 

HENRY P. BLAIR, 

A ttomeys for Plaintiff. 

United States of America, 

District of Columbia, ss: 

Henry P. Blair, being duly sworn, deposes and says that he is one 
of the attorneys for the plaintiff herein; that he has read the fore- 

2—2981a 
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going amended bill of complaint and knows the contents thereof 
and that the same is true of his own knowledge, except as to the 
matters therein stated to be alleged on information and belief, and 
as to those matters he believes it to lie true; that the reason that his 
complaint is verified by him and not by the plaintiff is that 

16 the plaintiff is absent from the District of Columbia; that 
the sources of his information and the grounds of his belief 

are statements made and information given to him by associate 
counsel familiar with the facts. 

HENRY P. BLAIR. 

Sworn to and subscribed before me this 30th day of November, 
1914. 

[seal.] ARTHUR HELLEN, 

Notary Public, D. C. 

Subpoena. 

Issued January 28, 1915. 

* ****** 

The President of the United States to, 1 Franklin Knight Lane, 
Secretary of the Interior, &, 2, Clay Tallman, Commissioner of the 
General Land Office, Defendants: 

You are hereby commanded to appear in this Court on or before 
the tenth day, exclusive of Sundays and legal holidays, after the 
day of the service of this subpoena upon you and answer the exigency 
of the Bill, under pain of attachment and such other process of 
contempt as the Court shall award; and if your appearance in this 
suit be not entered in the Clerk’s office within said time the bill may 

be taken for confessed. ... 

Witness, The Honorable J. Harry Covington, Chief Justice of said 

Court, the 28 day of Jan., A. D. 19i5. 

[se\l.1 * JOHN R. YOUNG, Clerk, 

By F. E. CUNNINGHAM, 

Assistant Clerk. 

H. P. BLAIR, Attorney. 

17 Marshal’8 Return. 

Served copy of within on defendants personally. 

Jan’y 28, 1915. 

MAURICE SPLAIN, Marshal. 

C. R. S. 

Order for Appearance. 

Filed January 29, 1915. 

******* 

The Clerk of said Court will enter our appearance for the defend- 

antS ‘ PRESTON C. WEST, 

C. EDWARD WRIGHT, 

Attorneys for Def’ts. 


m 
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Motion to Dismiss. 

Filed February 20, 1915. 

* * * * ^ * * 3|e 

Come now the defendants in the above-entitled action, by their 
attorneys, and move to dismiss the plaintiff’s bill; and for cause 
show: 

(1) That the bill shows on its face no capacity in the plaintiff, 
styled as “The Pueblo of Santa Rosa,” either to begin or maintain 
this or any other suit, “in its own right,” or otherwise, in that the 
bill fails to show that the alleged “Pueblo” is a body politic incor¬ 
porated or existing under the laws of the United States or the State 
of Arizona, or that it is under any law a body politic and corporate, 
with power to institute and maintain actions at law or suits in 
equity. 

(2) That, as appears in and by the bill exhibited herein 
18 and from well-known facts and laws of which the 
court will take judicial notice, there is no such 
thing as a “Pueblo” in law existing in the State of Arizona, with 
the right to hold or own property, with the privilege to sue or be 
sued, or to institute or maintain in its alleged name or own right, 
any suit at law or in equity in any court; but, on the contrary, it 
appears that said “Pueblo” is mereiy a settlement of Indians under 
the tutelage and control of the United States, occupying public 
lands, the legal title to which is in the United States, by sufferance 
of said United States, and that said settlement of Indians is without 
legal entity or capacity to maintain this or any suit. 

(3) That in and by the plaintiff’s bill, no such title is shown in 
the so-called “Pueblo” as authorizes the institution and maintenance 
of any action or suit in the name of the “Pueblo of Santa Rosa” for 
the relief sought as to the lands mentioned and described in said 
bill. 

(4) That the bill shows on its face that the lands involved were 
ceded to the United States by the republic of Mexico under the 
treaty of Mesilla (commonly known as the “Gadsden Purchase”) 
and that legal title thereto is in the United States, the Indians 
merely occupying the land by sufferance of the United States; and 
that therefore the United States is a necessary party to the suit, but 
has not, in this behalf, consented to be sued. 

(3) That the bill seeks to control the discretionary action of the 
defendants in matters exclusively within their jurisdiction under 
acts of Congress. 

Wherefore they pray that the bill be dismissed with their rea¬ 
sonable costs, and that they be permitted to go without 
19 day. FRANKLIN K. LANE, 

Secretary of the Interior. 
CLAY TALLMAN, 

Commissioner of the General Land Office. 

By Their Attorneys, PRESTON C. WEST, 

Solicitor for the Department of the Interior. 

C. EDWARD WMOTT, 

% Assistant Attorney . 






12 


THE PUEBLO OF SANTA ROSA VS. 


Opinion . 

Filed April 12, 1916. 


This is a suit in equity brought by what is called the Pueblo 
of Santa Rosa against the present Secretary of the Interior and 
Commissioner of the General Land Office, and sweeping injunctbe 
relief is sought, the first prayer of the bill asking that the defend¬ 
ants, their officers, subordinates, etc., be forever enjoined and re¬ 
strained from doing a great many things that are outlined in the 
prayer, which concludes by asking that the injunction sought shall 
restrain the defendants “from interfering in any way with the exer¬ 
cise bv said Pueblo of Santa Rosa of its ownership and control over 
the lands described in the bill of complaint a and from in any wav 
attempting to exercise power or control over said land or any por¬ 
tion thereof.’’ By the second prayer of the bill, a mandatory in¬ 
junction is sought against the defendants, their officers, etc., to. re¬ 
quire them to correct, in so far as they may be in their possession, 
or subject to their control, all maps by them issued as official docu¬ 
ments and purporting to show the said parcel of land as 
20 being part of the public domain or the property of the United 
States, so that said maps as corrected shall show said land to 
be private property and not the property of the I nited States, nor a 
portion of the public domain; and there follows the prayer for gen- 
era l relief 

The defendants have filed a motion to dismiss the bill, which mo¬ 
tion, under the new equity rules, takes the place of a demurrer. The 

grounds of the motion are as follows: 

“(1) That the bill shows on its face no capacity in the plaintiff, 
stvled as “The Pueblo of Santa Rosa,” either to begin or maintain 
this or anv other suit, “in its own right,” or otherwise, in that the 
bill fails to show that the alleged “Pueblo” is a body politic in¬ 
corporated or existing under the laws of the United States or the 
State of Arizona, or that it is under any law a body politic and 
corporate, with power to institute and maintain actions at law or 
suits in equity. 

“(2) That, as appears in and by the bill exhibited herein and 
from well-known facts and laws of which the court will take judicial 
notice, there is no such thing as a “Pueblo” in law existing in the 
State of Arizona, with the right to hold or own property, with the 
privilege to sue or be sued, or to institute or maintain in its alleged 
name or own right, any suit at law or in equity in any court; but, 
on the contrary, it appears that said “Pueblo” is merely a settlement 
of Indians under the tutelage and control of the United States, oc- 
cupving public lands, the legal title to which is in the 1 nited States, 
bv sufferance of said United States, and that said. settlement of 
Indians is without legal entity or capacity to maintain this or any 

suit 

“ (3) That in and by the plaintiff’s bill, no such title is shown in 
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the so-called “Pueblo” as authorizes the institution and maintenance 
of any action or suit in the name of the “Pueblo of Santa Rosa” 
for the relief sought as to the lands mentioned and described in said 
biH. 

“(4) That the bill shows on its face that the lands involved were 
ceded to the United States by the republic of Mexico under the treaty 
of Mesilla (commonly known as the “Gadsden Purchase”) and that 
legal title thereto is in the United States, the Indians merely occupy¬ 
ing the land by sufferance of the United States; and that therefore 
the United States is a necessary party to the suit, but has not, in 
this behalf, consented to be sued. 

“(3) That the bill seeks to control the discretionary action 

21 of the defendants in matters exclusively within their juris¬ 
diction under acts of Congress.” 

In order that the grounds of the motion may be fully apprehended 
an analysis of the bill of complaint seems to be requisite. 

The bill alleges that the plaintiff is, and from time immemorial 
has been, a town known by the common name of Pueblo of Santa 
Rosa, and that it is composed of civilized, sedentary, agricultural 
and pastoral inhabitants, who are, and from time immemorial have 
been, Pueblo Indians, known as such, and living in permanent 
houses in a village of fixed and permanent location, built upon the 
lands hereinafter described, which are said to be situated within the 
present County of Pima, in the State of Arizona, which lands have 
been granted and conceded to said Pueblo “by the laws and customs 
of the Indians antedating the Spanish discovery of America, and 
also by the laws of Spain and Mexico,” these lands being within the 
territory ceded to the United States by the Gadsden treaty. 

It is further alleged that the inhabitants of said Pueblo have 
lived, and continue to live, in communal life in said Pueblo; that 
they govern, and from time immemorial have governed, them¬ 
selves and their community, in accordance with definite laws, and 
customs having the force of law, which have always been obeyed 
by the inhabitants; that at regular intervals they assemble in com¬ 
mon council, composed of the adult male inhabitants of the Pueblo, 
and that such councils have legislated on matters concerning the 
Pueblo and its inhabitants by rules and decisions having the force 
of law T . 

It is alleged that these people have always maintained a 

22 high degree of civilization as compared with the wild or 
savage Indian tribes, and have always been peaceable and 

have never made war on white settlers or resisted established govern¬ 
ment. 

It is further alleged that the inhabitants of said Pueblo were at 
the time of the Gadsden treaty, citizens of Mexico, with large civil 
and political rights, and that they are now citizens of the United 
States and of the State of Arizona. The bill further alleges that “the 
said laws and customs of the Indians and also the laws of Spain and 
of Mexico at all times conceded to the plaintiff, and the plaintiff 
claims and exercises, and from time immemorial has claimed and 
exercised” all of those rights and privileges that are usually vested 
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in a municipal form of government when established by law, and by 
reason of these facts the plaintiff claims that it is, and from time 
immemorial lias been, under the laws of Spain and Mexico and of 
the United States “an entity in fact and in law a juridical person en¬ 
titled to sue as such:” and it brings this suit in its own right. 

In view of these allegations of the hill of complaint, a question 
arises whether the first two grounds of the motion to dismiss are main¬ 
tainable. The first of these grounds alleges that the bill does not 
show any capacity in the plaintiff either to begin or maintain this 
or any other suit in its own right or otherwise, in that the bill fails 
to show that the plaintiff is a body politic incorporated or existing 
under the laws of the United States or the State of Arizona, or that 
it is under any law a body politic and corporate, with power to in¬ 
stitute or maintain suits at law or in equity. 

Tt is true that the bill does not allege in so many words a 

23 distinct grant of corporate character, power and authority by 
action of any sovereignty power, under which the inhabitants 

of the alleged Pueblo have lived, unless the allegation of the bill to 
the effect that “the laws and customs of the Indians, and also the 
laws of Spain and of Mexico, at all times conceded to the plaintiff” 
the corporate authority and power claimed in the hill, as quoted 
above. Put the bill does allege, as a matter of fact, and on this 
motion the allegation must be taken as admitted by the defendants, 
that from time immemorial the plaintiff has exercised and claimed 
to exercise the corporate power and powers set out, which include 
among other things the right and power to sue and he sued as an 
entity, and to appear and act as such before courts and governmental 
authorities. Indeed, the bill sets out a form of government some¬ 
what similar in its general characteristics, to the old New England 
townships; a form of government, simple it is true, essentially demo¬ 
cratic in its governmental character, hut efficacious as a governmental 
agency for a simple people living under conditions that present none 
of the complexities of modem aggregations of people maintaining 
a varied social order. 

The second of the first two grounds of the motion to dismiss alleges 
that, as appears by the bill of complaint, and from well known facts 
and laws of which the Court will take judicial notice, there is no such 
thing as a “Pueblo” in law existing in the State of Arizona, with the 
right to hold or own propertv. with the privilege to sue or be sued, 
or to institute or maintain, in its alleged name or own right, any 
suit at law or in equity in any court-; but, on the contrary, that 

24 said “Pueblo” is merely a settlement of Indians under the 
tutelage and control of the United States, occupying public 

lands, the legal title to which is in the United States by sufferance of 
said United States, and that said settlement of Indians is without 
legal entity or capacity to maintain this or any suit. 

Assuming, without deciding however, that the plaintiff has a cor¬ 
porate character which would enable it to maintain in a Court of the 
United States, suits in the assertion or protection of property rights, 
let us consider for a moment the character of this particular alleged 
Pueblo. 
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Its inhabitants are Papago Indians, who are described in that val¬ 
uable publication, issued by the Bureau of American Ethnology, in 
the Smithsonian Institution, called “The Handbook of American 
Indians,” part two, page 200, as 

“A Piman tribe, closely allied to the Pima, whose original home 
was the territory south and southeast of the Gila River, especially 
south of Tucson, Arizona, in the main and tributary valleys of the 
Rio Santa Cruz, and extending west and southwest across the desert 
waste known as Papagueria, into Sonora, Mexico.” 

This authority further states that, like the Pima Indians, the 
Papagos “subsist by agriculture, maize, beans, and cotton formerly 
being their chief crops, which they cultivated by means of irriga¬ 
tion.” 

The Handbook further states: 

“An extensive trade in salt from the great inland lagoons, was 
formerly conducted by the tribe, the product finding ready sale at 
Tubac and Tucson. Their present principal crops are wheat and 
barley. They are also stock raisers, and in recent years many of 
them have gained a livelihood by working as laborers, especially on 
railroads and irrigation ditches. * * * 

“From early times the Papagos have been known as a frugal and 
peaceable people, although they by no means lack bravery when 
pressed by their enemy, the Apaches, from whose raids they suffered 
severely. Their typical dwelling is dome-shaped, consisting of a 
frame-work of saplings, thatched with grass or leafy shrubs, with 
adjacent shelters or ramada. These lodges are from 12 to 20 feet 
in diameter, and sometimes the roof is flattened and covered 
25 with earth.” 

The same authority gives us the Papago subdivisions or 
settlements, so far as known, including in the list Santa Rosa. This 
same authority, speaking of Santa Rosa, on page 460, states it to be 

“A papago village south of the Rio Gila and west of Tucson, 
Arizona.” 

It is further interesting to note in this connection that, in a report 
of the Surveyor General, made in 1861, in pursuance of the pro¬ 
visions of the Act of Congress of July 22 ; 1854, (10 Stat. L. 308), 
he reports on all the Pueblos in New Mexico, including the territory 
added to New Mexico by virtue of the Gadsden treaty, and which new 
territory included the land of the Papagos. The Surveyor General 
gives a list of forty-eight Pueblos, and includes among them the 
Pueblo of Santa Rosa, which appears as number forty-six on the list 
mentioned. Eleven such Papago pueblos are included, with a total 
population as of the year 1861 of 3,500 persons, and the list is pre¬ 
faced as follows: 

“Statement showing respectively the names of all the Indian 
Pueblos in New Mexico, with their localities, population, wealth, etc., 
and the times when their land claims were confirmed by Congress 
and when surveyed, and the areas thereof.” 

This Papago territory of New Mexico subsequently formed a part 
of the Territory, later the State of Arizona. 

The Government in its memorandum brief submitted on behalf 
of the motion under consideration, defines a pueblo as a village or 




lb 


THE PUEBLO OF SANTA ROSA VS. 


town, and the definition of Pueblo given on page 318 of the “Hand¬ 
book,” from which extracts have already been quoted, is the same; 
and while the term seems generally to have been applied to desig¬ 
nate Indians who lived, or are living, in permanent stone or 

26 adobe houses, built into compact villages, the “Handbook” 
states that these villages are found in Southern Colorado, Cen¬ 
tral Utah, New Mexico, Arizona, “and extended sometimes to in¬ 
clude the settlements of such tribes as the Pima and the Papago, who 
led an agricultural life.” 

From the foregoing, it would seem that there has long existed in 
Arizona, the Pueblo of Santa Rosa, being a village or town, whose 
inhabitants are a part of the Papago tribe of Indians, and that 
pueblos of this character have long existed both in Arizona and in 
New Mexico, and were in existence prior to the acquisition of this 
territory by the United States, and. so far as anything appears to 
the contrary, during the period of Mexican rule, and prior thereto, 
during the Spanish rule. It may l*e true that the inhabitants of the 
Pueblo of Santa Rosa are an agricultural people, and have always 
been, but it does not follow from this that they have not had their 
town or village, tilling the land which stretched out and away from 
the town or village. 

A consideration of the third and fourth grounds of the motion to 
dismiss requires a further analysis of the bill of complaint. 

The bill alleges that from time immemorial, and since before the 
first explorations of the Spanish discoverers, and more than three 
hundred years prior to the institution of this suit, the plaintiff has 
owned, actuallv possessed and occupied a tract of land now situated 
in Pima County in the State of Arizona, containing an area of 720 
square miles, more or less, and in and on which the village where 
the inhabitants of the plaintiff Pueblo reside, exists. The land is 
described by metes and bounds, and it is alleged that during 

27 all of the period aforesaid, it has been exclusively, actually 
occupied and possed by the plaintiff under open and notorious 

claim of right and absolute ownership; that said plaintiff and its in¬ 
habitants have, during all of said period, occupied and utilized all of 
said land for the purposes of agriculture and grazing, and have re¬ 
sided thereon; that the boundaries of said land as found in the de¬ 
scription by metes and bounds given, ha\e, from time immemorial, 
been definitely fixed, known and recognized; and the ownership, 
possession, use and occupation of said land by the plaintiff and its 
inhabitants have always Veen coterminous with said boundaries; that 
Spain, during its period of sovereignty, and later Mexico, during its 
period of sovereignty over the territory including said land, always 
recognized and never disputed the ownership of the same by the 
plaintiff ; and it is situated within the boundaries of the territory 
ceded by Mexico to the United States by the Gadsden purchase and 

treaty. , . . . . - 

The bill alleges that at the time of the acquisition from Mexico of 

the territory in question, the plaintiff was the absolute owner, with 
complete, perfect and indefeasible title to said land, against all gov¬ 
ernments, individuals, and of the whole world and since the change 
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of sovereignty from Mexico to the United States, this title and owner- 

and now exists; and il is alleged that by 

HhfaW? th! the Ga , d ? den , t /; eat y , and of the treaty of Guadaloupe 
Hidalgo, the ownership of these lands by the plaintiff was forever 
guaranteed to it by the United States. 

From the loregoing, it will be seen that the bill nowhere alleges a 
purchase by, or a grant or deed to, the plaintiff, of the land 
28 in question. The allegations show rather a title bv posses- 
sion and occupation for a period of several centuries a oos- 
session and occupation which, it is alleged, was always recognized 

and w Ver dls P uted during the long period of Spanish sovereignty 
and later during the period of Mexican sovereignty and conlrol 

i® Se f " e ,/ acts that are admitted by the motion to dismiss, though 
e P ur P° se of the motion, and the question then ariL 

SSftS? .T SUch a tltle n ? ‘I 16 P laintiff as entitles it to the aid 
°i the Uouit in the manner sought by the bill. 

Ihe acts ot the defendants complained of are, amon<* others that 

United States °ill of f 1 f ° 1 “f? 1 “ ° f *, he public d&omain the 
United States, all of the land hereinbefore described; that they have 

heretofore granted pretended patents to third persons, covering por- 
tions of said land and are threatening to issue other pretended patents 
to other parties of other portions of said land; that they have re¬ 
peatedly trespassed upon said lands, and are threatening to continue 
such trespasses, and are threatening to enter upon said land and there 
to make surveys, under the claim that said lands are a portion of the 
Ppkjte domain of the United States, and are the property of the 
United States and not of the plaintiff; and that they have caul] 
to be published and circulated, and are now publishing and eirculat-' 
mg and threatening to continue to publish and circulate, maps pur¬ 
porting to be official maps of the Department of the Interior show- 
mg said land as a part of the public domain of the United States, 
and that these acts will throw a cloud upon the title of the plaintiff 
to said land, and will cause many persons to attempt to settle upon 
the land and enter the same in the Land Department of the United 
States, and that the plaintiff will be unable to remove such 
29 persons without a great multiplicity of suits; that pursuant 
to the Act of Congress of June 20, 1910, providing for the 
admission of Arizona as a state of the Union, the United States 
granted to said State more than 2,000,000 acres of land, which was 
to be selected under the direction and subject to the approval of the 
defendant Secretary of the Interior, from the public lands of the 
United States within the limits of said State by a commission of 
State officers; and that for the purpose of such selection, the State 
might procure the survey of the United States public lands within 
said fetate, to be surveyed in the manner prescribed by the Act of 
Congress, approved August 18, 1894; and to procure such survey 
and m order to make the said selection, the State of Arizona has 
applied to the defendant Commissioner of the General Land Office 
for the survey of certain lands in Arizona, including all of that be¬ 
longing to the plaintiff; and that this application has been granted 
by the defendants, and for this purpose authorized the Surveyor 
3—2981a J 





18 


THE PUEBLO OF SANTA ROSA VS. 


General of Arizona to immediately survey said land, and that said 
►surveyor General, acting under this authority, is now surveying, or 
is about to survey, all of the plaintiff’s land for the purpose of 
enabling Arizona to select and appropriate to itself all or a part of 
said land. And there are other allegations, all of which with more 
or less particularity show that the United States, acting through the 
defendants, are treating the lands of the plaintiff as public domain 
and are disposing of it, or intending to dispose of it, in conformity 
with either general or special acts of Congress authorizing such 
disposition. 

It is to be noted that the plaintiff has never sought to obtain a 
recognition of its title by the United States, although the opportunity 
to do so has been open to it by the provisions of the Act of 

30 Congress of July 22, 1854 (10 Stat. 308), and by the later 
act, creating the court of private land claims. (26 Stat. 854.) 

The plaintiff, however, claims that it was not required to do this, 
because the language of the act establishing the court of private 
land claims left it optional with those who claimed a perfect title 
of going into said court for the purpose of having such title con¬ 
firmed, and this contention is sustained by the language of the 
United States Supreme Court in the case of Ainsa vs. New Mexico 
and Arizona Railroad Company, 175 U. S. 76; and Richardson vs. 
Amsa, 218 U. S. 289; and the plaintiff claims that its title to the 
claim has always been perfect. 

But we have here a case of land claimed to be owned in fee simple 
by a village or town in its own corporate right. There is no owner¬ 
ship alleged in the inhabitants of this village or town, they occupy¬ 
ing the land in question in common as inhabitants. The title is 
claimed by the town, the Pueblo, itself. 

When the United States acquired sovereign power over the terri¬ 
tory which includes this land, the town or village became subject 
to that sovereignty and this plaintiff Pueblo at most could only 
claim that the United States had continued to recognize it as an 
agency of local government, so long as it saw fit to do so. It cannot 
seriously be doubted that the United States at any time might have 
put an end to the political character of the plaintiff Pueblo, and 
when we consider the fact that the inhabitants of this Pueblo were, 
and are, Indians belonging to the Papago tribe, and when we re¬ 
member the sweeping authority and control exercised by the 

31 United States over the Indians, and such authority frequently 
sustained by the highest tribunal in the land, no 

room to challenge its power any longer exists. Bernal et 
al. vs. Lynch et al., 36 Cal. 135, affirmed 9 Wallace 
315; City of Monterey vs. Jacks 139 Cal. 542, affirmed 
203 U. S. 360. Also Grisar vs. McDowell, 6 Wallace 
363, 372. And this power the Court thinks extends over 
the lands claimed by the plaintiff Pueblo. The Court has no busi¬ 
ness to concern itself with the policy of the Government in exercis¬ 
ing its power, if it exists. That it does exist with respect to the land 
claimed by an Indian Pueblo is clearly recognized in the case of 
United States vs. Sandoval, 231 U. S. 28. It is true that in that 
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case the Court did not have before it a suit which directly involved 
a question of a claim to ownership in fee simple by a pueblo as 
against the United States. That case was a criminal prosecution 
mr introducing intoxicating liquors into the Indian country, the 
Pueblo of Santa Clara, in the State of New Mexico. The prosecu¬ 
tion had been instituted under an Act of Congress making it a pun¬ 
ishable offense to introduce intoxicating liquors into the Indian coun- 
try, and by virtue of a later act, the New Mexico enabling act, Con¬ 
gress in terms defined land owned and occupied by Pueblo Indians 
as Indian country within the meaning of the Act prohibiting the 
introduction of intoxicating liquor therein. In the course of its 
opinion, disposing of the contention thus made, the Court uses this 
language, page 48: 

“It is also said that such legislation cannot be made to include 
the lands of the Pueblos, because the Indians have a fee simple title. 
It is true that the Indians of each pueblo do have such a title to 
all the lands connected therewith, excepting such as are occupied 
under executive orders, but it is. a communal title, no individual 
owning any separate tract. Tn other words, the lands are public 
lands of the pueblo, and so the situation is essentially the same as 
it was with the Five Civilized tribes, whose lands, although owned 
in fee under patents from the United States, were adjudged 
32 subject to the legislation of Congress enacted in the exercise 
of the Government’s guardianship over those tribes and their 
affairs. Stephens vs. Cherokee Nation, 174 U. S. 445, 488; Chero¬ 
kee Nation v. Hitchcock, supra; Heckman v. United States, 224 
U. S. 413; Gritts v. Fisher, id. 640: United States v. Wright, supra. 
Considering the reasons which underlie the authority of Congress 
to prohibit the introduction of liquor into the Indian country at all, 
it seems plain that this authority is sufficiently comprehensive to 
enable Congress to apply the prohibition to the lands of the Pueblos.” 

While it does not appear that the Government has ever, until the 
events leading up to the institution of this suit, undertaken to exert 
any authority over the land particularly described in the bill of com¬ 
plaint as belonging to the plaintiff, the Court takes judicial notice 
of the fact that with respect to other Papago Indian lands, it has 
quite frequently exerted its claimed authority and power. This has 
taken the form of creating, by executive orders, Indian reservations. 
A list of these submitted by counsel for the defendants is as follows: 

No. 1. San Xavder Reservation. By President Grant, July 1; 
1874. See Executive Orders relating to Indian Reservations from 
May 14, 1855, to July 1, 1912, Wash., Gov. Pt. Office, 1912, at p. 23. 

No. 2. Gila Bend Reservation. By Pres. Arthur, Dec. 12, 1882. 

“Executive Orders,” etc., p. 14. 

Note.—O n June 17, 1909, Pres. Taft “restored to the public 
domain Sec. 16 and sections 19 to 36, of lands within this reserva¬ 
tion. 

Executive Orders, etc., p. 14. 

No. 3. Created by Pres. Taft, June 16,1911, being a part of Sec 7 
Township 21 S., Range 6 E., Gila and Salt River Meridian. Ex¬ 
ecutive orders, etc., p. 23. 
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No. 4. Papago reservation, created June 16, 1911, by Pres. Taft, 
situate in Township 17, Range 5. 

Executive Orders, etc., p. 23. ... 

Note.— The description of Nos. 3 and 4, as given in “Executive 
Orders,” etc., were amended and modified by Executive Order No. 
1655, dated December 5, 1912. 

33 No. 5 Cockleburr, Tat-Mahmeli (or Tat-murl-ma-kot), 
and Chiu-Chiuschu (or Chur Chaw). Created May 28, 1912, 

by order of Pres. Taft. 

Executive Orders, etc., p. 24. 

No. 6. Ah-Chin, etc. (Maricopa), created by order of Pres. Taft, 
May 28, 1912. 

Executive Orders, etc., p. 24. 

No. 7. Reservation at Baboquivari, created by Pres. Taft, Dec. 
5, 1912. 

Executive Order No. 1655. 

The power to establish such reservations has long been recognized 
by the Courts, Grisar v. McDowell, 6 Wall. 363; and reservations 
thus established have been recognized by Congress in its enactments, 
24 Stat. 388, sec. 1: and in addition has granted a right of way to 
the Arizona Southern Railroad Company through one of the Papago 
Indian reservations thus established in Arizona, 22 Stat. 299; and a 
right of way to the Citrous Water Company across the Papago In¬ 
dian reservation in Maricopa County, Arizona, 25 Stat. 629. It has 
made appropriations in connection with such reservations, and in 
addition has appropriated money for the improvement and sinking 
of wells, etc., for eight Papago villages in Southern Arizona. This 
was done by an Act of Congress approved August 1, 1914 (38 Stat. 
583, 588, 594), and by this same Act it appropriated $50,000.00 to 
furnish school facilities for the children of the Papago tribe of 
Indians in Arizona, a part of which was stated by counsel for the 
defendants it is proposed to expend in the Plaintiff Village or Town 
of Santa Rosa; and by the same act an appropriation was made for 
nomadic Papago Indians in Pima County, Arizona. The deficiency 
act of April 6, 1914 (38 Stat. 312, 332) contains an item for the 
nomadic Papago Indians of Arizona. 

It thus is seen that the political departments of the Gov- 

34 ernment have for a considerable period of time claimed and 
exercised power, authority and control over the lands occu¬ 
pied by the Papago Indians. 

In summing up the matter, the case presented by the bill involves 
a claim of corporate existence on the part of the plaintiff that de¬ 
pends upon user of such corporate power and authority and not by 
virtue of a grant by any sovereign power whatsoever, unless it be 
in the rather vague allegations that the laws and customs of the 
Indians and the laws of Spain and of Mexico at all times “conceded” 
to the plaintiff the character, power and authority claimed. No¬ 
where is there pointed out to the Court a grant which has conferred 
corporate power, but the claim seems rather to be based upon the 
theory that because some of said laws and customs recognized the 
existence of pueblos of the kind that the plaintiff is alleged to be, 
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that therefore they have expressly recognized this particular plain¬ 
tiff as such a pueblo. 

As has been pointed out, no express grant of the land claimed by 
the plaintiff is alleged ever to have been made by Spain, Mexico, or 
the United States. It has never sought to obtain from the United 
States a recognition of its claim of title. 

The inhabitants of the Pueblo probably do not exceed a few hun¬ 
dred in number. The permanent character of the town or village 
is at least doubtful when tested by what is clearly recognized as an 
Indian Pueblo, and it is claiming, under such circumstances, a fee 
simple title in absolute unrestricted ownership of 720 square miles 
of land, more or less, under a description by metes and bounds, 
whose beginning point is at least exceedingly vague, commencing, as 
it is alleged to do in the bill of complaint, “at a point or place 
known as Kabitque or Mountain Logia plain.” 

35 The Court is of the opinion that the suit thus instituted 

cannot be maintained. The motion to dismiss is granted, 
and an order will be signed accordingly. 

F. L. SIDDONS, Justice. 

April 11, 1916. 


Decree. 

Filed April 25, 1916. 

* ****** 

This cause came on to be heard on defendants’ motion to dismiss 
the bill of complaint and was argued by counsel; whereupon, on 
consideration thereof, the court being fully advised in the premises, 
it is. this 25th day of April, 1916, 

Ordered, adjudged, and decreed, That the motion to dismiss be, 
and the same is hereby sustained, and that the bill of complaint 
herein filed, be, and the same hereby is, dismissed, with costs to 
the defendants to be taxed by the clerk. 

By the court: 

F. L. SIDDONS, Justice. 

From the above decree an appeal is entered by the plaintiff in 
open Court to the Court of Appeals of the District of Columbia and 
the penalty of the bond is fixed at $100.00 or $50 cash deposit in 
lieu of bond. 

F. L. SIDDONS, Justice. 


36 Memorandum. 

May 13, 1916.—$50 deposited by H. P. Blair for costs on appeal. 
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Assignment of Eiror. 

Filed June 15, 1916. 

* ****** 

The Court erred in granting the motion of the defendants and 
dismissing the bill of complaint. 

RALPH S. ROUNDS, 
HENRY P. BLAIR, 

Attorneys for Plamtiff. 

Designation of Record. 

Filed June 15, 1916. 

♦ ****** 

The Clerk will please prepare the Transcript of Record of the 
Court of Appeals in the above entitled cause and include therein: 
(1.) The bill of complaint. 

(2.) Service and appearance of defendants. 

(3.) Motion of defendants to dismiss bill. 

(4.) Decree dismissing bill. 

(5.) Opinion of the Court. 

(6.) Noting of appeal and deposit for costs in lieu of bond. 

(7.) Assignment of error. 

(8.) Designation of record. 

RALPH S. ROUNDS, 
HENRY P. BLAIR, 

Attorneys for Plaintiff. 

37 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
36, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 33201 in Equity, wherein 
The Pueblo of Santa Rosa is Plaintiff and Franklin Knight Lane, 
Secretary of the Interior, et al. are defendants, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
21st day of June, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2981. The Pueblo of Santa Rosa, appellant, vs. Franklin Knight 
Lane, &c., et al. Court of Appeals, District of Columbia. Filed 
Jun- 24, 1916. Henry W. Hodges, Clerk. 











